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Footpath Volunteer Update 
March 2016 
 
This is an update for volunteers and supporters working to protect our rights of way 
network.  Here you can read about the provisions of the Deregulation Act, as well as 
the latest on rights of way and level crossings, a summary of our most recent work 
on cattle and rights of way, and other updates. 
 
Please send any comments or questions about these issues to Janet Davis 
(janet.davis@ramblers.org.uk). 
 
The Deregulation Act 2015—what does it mean for walkers? 
 
Most of you will have heard that the Deregulation Act got Royal Assent at the end of 
March 2015.  What does this mean for walkers, and in particular for volunteers 
involved in rights of way work? 
 
The short answer is that it will only impact on our work when the rights of way 
provisions come into effect later this year.  Defra is now saying that is likely to be in 
July (not April as originally proposed) because it’s taking longer than anticipated to 
produce the Regulations and guidance for local authorities and the public on how the 
new laws will operate.  We continue to be actively involved in the preparation of 
these materials through the Natural England Stakeholder Working Group (SWG).  
Note that these changes will operate in England only. 
 
Here’s a summary of what the rights of way sections in the Act will do—these are 
sections 20 to 26 of, and Schedule 7 to, the Act.  You can read the Act in full here: 
http://www.legislation.gov.uk/ukpga/2015/20/contents/enacted 
where there is also a link to a detailed explanation of the Act. 
 
The procedure for dealing with definitive map modification orders (these are 
provisions which arise from the recommendations of the SWG): 

 On receipt of a Definitive Map Modification Order (DMMO) application local 
authorities will have to subject the evidence submitted to a basic evidential 
test (known as the ‘BET’, this will be an initial assessment of the quality of the 
evidence provided).  This relieves authorities of the burden of dealing with 
poor or spurious applications.  If an application is rejected, it will still be open 
to an applicant to resubmit that application if more convincing evidence can 
be found (Schedule 7). 

 Local authorities (rather than applicants) will have to approach landowners in 
the first instance, letting them know about claims for paths across their land, 
but only where claims pass the BET sift above (Schedule 7). 

 The local authority will also be able to negotiate an alternative route with the 
landowner before recording the way (the ‘modification consent order’ regime).   
This should reduce the number of applications that result in objections from 
landowners (and hence the number of cases which go to public inquiry) 
(Schedule 7). 

 Landowners will be able to apply to erect gates on byways.  This provision is 
being introduced because landowners said that one of the reasons they are 

http://www.legislation.gov.uk/ukpga/2015/20/contents/enacted
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so unhappy about claims for byways and restricted byways over their land is 
the fact that such routes cannot be gated.  Again it is hoped this will reduce 
the number of applications that are disputed and end up at public inquiry 
(section 24). 

 Other measures cut the number of cases that are referred to the Secretary of 
State for resolution; these include providing for recourse to a local 
magistrate’s court rather than the Secretary of State where a local authority 
has failed to deal with a viable application, and ensuring that any given case 
can go before the Secretary of State only once, rather than several times, 
which can often be the case at present. Another measure enables authorities 
to refer only those parts of orders that are disputed to the Secretary of State 
for resolution (Schedule 7).  The idea behind the magistrates’ court procedure 
is that it will operate in a similar way to sections 56 and sections 130A to 
130D of the Highways Act—recourse to the magistrates’ court when an 
authority is failing to carry out its duties. 

 
Changes to the rights of way network in general (these are, in part, measures which 
were originally introduced by the Countryside and Rights of Way Act 2000 but never 
commenced). 

 There will be a formal ‘right to apply’ for extinguishment and diversion orders 
under the Highways Act 1980.  The tests under sections 118 and 119 of the 
Highways Act are unaffected by this change and the right to object remains as 
now.  The effect of the change will be to require an authority to deal with an 
application for an order within a certain period of time and to give a right of 
appeal to the Secretary of State if the time limit is exceeded, or if the authority 
refuses to make the requested order (section 23). 

 There will also be changes to the cost regime for orders.  Essentially the 
result of this will be to allow local authorities to exercise discretion as to the 
sum recoverable from those applying for path orders, provided that it does not 
exceed the sum actually incurred.  A further amendment makes it clear that 
the Secretary of State may recover costs of determining cases by written 
representations under the same principles which govern the recovery of costs 
when cases are dealt with by the holding of a public inquiry or hearing 
(section 25). 

 
Procedural changes to cut the administrative and financial burden on local 
authorities, and to save rights from extinguishment at the cut-off date 
 
These include: 

 giving local authorities discretion to disregard irrelevant appeals and 
objections, rather than having to submit them all to the Secretary of State as 
is currently the case (Schedule 7). 

 a fast track procedure for correcting minor administrative errors on the 
definitive map and statement, rather than authorities having to go through the 
full modification order procedure (Schedule 7).  

 reducing the requirement for advertising rights of way orders in newspapers 
(Schedule 7). 

 providing that the courts quash only the Secretary of State’s decision, where 
that is found to be at fault, so that the order-making process does not have to 
start all over again from scratch (Schedule 7). 
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 providing that applications to have a right of way recorded do not have to be 
accompanied by copies of documents that are already in the authority’s 
possession.  

 enabling volunteers to transfer applications, so that work does not have to 
start over again where an applicant can no longer pursue it.  

 a measure to ensure that, just as rights of way cannot be claimed or upgraded 
after the cut-off date on the basis of pre-1949 evidence, they also cannot be 
deleted or downgraded (section 20). 

 providing for local authorities to designate a right of way for protection during 
a short window after the cut-off to enable local authorities to derive maximum 
benefit from the work undertaken by volunteer groups in the period leading up 
to the cut-off date (section 21). 

 
A great deal of work is going to be needed to ensure that the Act is supported by 
workable Regulations, including further exemptions from the cut-off provisions and  
providing clear and comprehensive guidance is available to local authorities and the 
general public on how it will operate.  The Defra Rights of Way Circular 1/09—
Guidance for Local Authorities is being re-written, and we are part of the specialist 
group working on that. 
 
Level crossings and public rights of way 
 
Many footpath workers will be aware that Network Rail is engaged in a programme 
of level crossing closures.  We are urging Network Rail to consult rights of way user 
groups and local communities as early as possible about the proposed diversion or 
closure of rights of way across railway lines.  The view that there needs to be early 
consultation about such changes is shared by the Countryside Managers Group of 
ADEPT (the Association of Directors of Environment, Economy, Planning and 
Transport).  This grouping of senior right of way staff from local highway authorities, 
along with officers from IPROW (the Institute of Public Rights of Way and Access 
Management) is working with Network Rail to try to develop a framework or protocol 
for dealing with applications for level crossing closure and diversions. 
 
Another interesting development on this issue was a response sent earlier this year 
to Network Rail by the then Minister for Water, Forestry, Rural Affairs and Resource 
Management, Dan Rogerson.  This expressed the very firm view that: 
 

“ … Network Rail needs to improve its existing approach to applications for rail 
crossings orders.  Whilst I understand that safety is Network Rail’s top priority, this 
must be balanced with local authorities’ responsibility to assert the public’s right to 
use a right of way.  Where a crossing needs to be closed on safety grounds, there is 
a duty to consider alternative options.  These alternatives must be considered with 
regards to the needs of the users of the routes and within the requirements of the 
Equality Act 2010.  Network Rail needs to work closely with local authorities and their 
respective Local Access Forms for each proposed level crossing closure.  This 
should enable Network Rail to understand the local sensitivities of the public rights of 
way network, and best meet local access needs thus making it more likely that 
closure and diversion orders are made and confirmed.” 
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Those comments were produced before the election and a new Minister is now in 
place, but we are hopeful that those robust comments about the needs of all users 
being considered have been taken on board by Network Rail. 
 
Our own position remains that the permanent closure of rights of way over level 
crossings should be a matter of last resort, when there are no other reasonable 
means of improving safety.  See the website for a summary of our policy: 
 
http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-level-
crossings.aspx 
 
A project to review, then consolidate, simplify and modernise level crossing 
legislation, was proposed to the Law Commission by the Department of Transport, 
and was subsequently included in programmes of law reform by both the Law 
Commission and the Scottish Law Commission.  We have engaged fully with this 
project and were part of the advisory group working on it.  We consider the 
Commission’s final report and draft Bill to be an important step forward in securing 
safer level crossings in England and Wales 
 
Prior to the Transport and Works Act 1990, most level crossing closures were 
achieved by means of Private Bills, and the only way of opposing them was by 
petitioning Parliament.  The 1990 Act amended the Highways Act 1980 by providing 
special powers to close or divert public paths over level crossings (see pages 189–
191 of the blue book).   However, these provisions are weaker in their protection of 
public rights than the standard provisions for closure and diversion of paths, eg for 
closure orders there is no consideration of public use of the route, either now or in 
the future, and for diversion orders the tests dealing with the suitability of the 
alternative route take no account of its convenience to the public, or public 
enjoyment of the path.  In contrast, the Law Commission is recommending a list of 
factors to be taken into account in considering an application for a level crossing 
closure order.  These are: 
 

 safety of users of the crossing (including information as to the incidence 
of accidents at the level crossing); 

 costs involved in maintenance of the crossing compared with costs 
involved in closing, or closing and replacing, the crossing; 

 the effect of closure as opposed to retention (in the case of public level 
crossings) on the efficiency of the rail and road networks; 

 the effect (in the case of public level crossings) on the integrity of the 
network of non-vehicular public rights of way; 

 the effect of closure compared to retention of the crossing on the local 
community; 

 the effect on those holding private rights over the crossing; 

 the usability of the level crossing or its potential alternatives for all level 
crossing users; 

 the convenience of level crossing users; and 

 the effect on the environment and local amenity. 
 
Such a list goes some considerable way towards meeting our concerns about 
sections 118A and 119A outlined above which, as presently drawn up, do not 

http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-level-crossings.aspx
http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-level-crossings.aspx
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address the effect of the proposed change on users of the highway in question.  We 
particularly welcome the inclusion of the fourth point, “the effect (in the case of public 
level crossings) on the integrity of the network of non-vehicular rights of way”, 
although we question whether the words “non-vehicular” are needed.  The public 
rights of way network also encompasses restricted byways and byways open to all 
traffic which are open to vehicles but which are used largely by people on foot, 
horseback and pedal cycle. 
 
The Law Commission Report and draft legislation can be read here: 
 
http://lawcommission.justice.gov.uk/areas/level-crossings.htm 
 
If you would like to see full copies of the correspondence between Railtrack and 
Ministers, or a copy of the submission which Ramblers made to the Transport Select 
Committee in this issue please contact Janet Davis (janet.davis@ramblers.org.uk) 
 
Cattle and rights of way 
 

The last year has seen a number of developments in respect of cattle and public 
rights of way. 
 
Bill Wiggin MP introduced a Ten Minute Rule Bill in Parliament.  Entitled the 
Agricultural Accidents (Records) Bill, it would have required the HSE to record a lot 
more information about accidents involving cattle.  The Bill made no progress (as is 
usually the case with Ten Minute Rule Bills), but it did serve to highlight the fact that 
when HSE Inspectors investigated incidents involving cattle and the public, 
inadequate information was being recorded. We briefed Mr Wiggin prior to the 
debate on the Bill.  As a result of the debate, and subsequent discussions with HSE, 
Inspectors are now instructed to gather more information.  This new advice is on the 
HSE website here: 
 
http://www.hse.gov.uk/foi/internalops/og/og-00058.htm 
 
Last year also saw the trial of a farmer charged with gross negligence manslaughter, 
following the death of a walker.  It was alleged that he was killed by a Swiss Brown 
bull, a breed of dairy bull not proscribed under s.59 of the Wildlife and Countryside 
Act 1981.  In the event he was found not guilty.  This tragic incident raised the 
question of whether the list of dairy bulls proscribed under the 1981 Act was in need 
to review.  We subsequently met with officers of the NFU to discuss the case, and 
sent a joint letter with them to the HSE to try and found out more about their new 
data collection regime.  This is turn led to an invitation from HSE to the Ramblers 
and NFU to discuss the issue. 
 
At that meeting it was explained to us that the HSE only gets involved in cases 
involving the public if an incident involves a “reportable injury”.  A reportable injury is 
one where the injured party gets taken directly to hospital for treatment for that injury.  
Because they don’t necessarily get to hear about all incidents, they would welcome 
reports from the public, so they are happy for us to encourage the public report 
incidents.  There is however a big proviso attached to this: they can’t follow-up all of 
these cases (particularly if a person has just been chased or frightened), but this 

http://lawcommission.justice.gov.uk/areas/level-crossings.htm
mailto:janet.davis@ramblers.org.uk
http://www.hse.gov.uk/foi/internalops/og/og-00058.htm
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may be because they simply isn’t enough information about the actual place where 
the incident took place.  It can be the case that where someone has merely been 
chased or frightened then the farmer in question will not know that an incident has 
taken place.  Because the number of incidents which get reported directly to HSE is 
so small, the data is of very little statistical value. 
 
The HSE officers took the view that bulls are not the main issue.  Examination of 
their reports shows that most incidents seem to involve two people and a dog in a 
field with cows and calves.  Almost no incidents involve a group of people (good 
news for our group walks), but most people involved seem to be over 55.  Cattle also 
seem to dislike high-viz jackets! 
 
We discussed the responsibilities of path users and of farmers.  Walkers do need to 
be aware.  You wouldn’t step out on to a road without looking to see if there were 
any cars coming even though you have every right to be crossing the road.  In a 
similar way, when entering a field you should look around and assess the situation 
regarding livestock.  However farmers are running businesses and need to have 
done risk assessments—this is key—and to take sensible measures such siting 
feeders and drinkers away from stiles where possible, considering electric fencing 
and providing good signage.   
 
We are also aware of, and are awaiting more news about, a pilot project in Cornwall 
at which the possibility of providing permissive alternative paths (avoiding fields with 
cattle and calves) is being looked at.  The definitive right of way would still be 
available, but there would be another route for anyone who did not wish to use it. 
 
You can read Ramblers policy on this issue here: 
 
http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-
cattle.aspx 
 
Please do let us know about any incidents involving the public and cattle on rights of 
way, or on access land.  It is very important that we have an accurate picture of what 
is happening. 
 
Other news 
 
Last summer we reported on our success in the Court of Appeal, when judges ruled 
that section 10 of the 1801 Inclosure Act did authorise Inclosure commissioners to 
set out and award public footpaths and bridleways when making inclosure awards.  
This overturned the original Andrews court ruling from 1993.  See here for details: 
http://www.ramblers.org.uk/news/news/2015/july/court-of-appeal-ruling-will-help-us-
save-more-lost-ways.aspx 
 
On the strength of the decision of the Court of Appeal, an Inspector has already 
confirmed a definitive map modification order adding a strategically-placed public 
footpath of no less than 1,538 metres in length, at East Stoke, in the Trent valley in 
Nottinghamshire.  You can read the decision here: 
 

http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-cattle.aspx
http://www.ramblers.org.uk/policy/england/rights-of-way/rights-of-way-and-cattle.aspx
http://www.ramblers.org.uk/news/news/2015/july/court-of-appeal-ruling-will-help-us-save-more-lost-ways.aspx
http://www.ramblers.org.uk/news/news/2015/july/court-of-appeal-ruling-will-help-us-save-more-lost-ways.aspx
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/45488
7/fps_l3055_7_85.pdf 
 
The application to add this path was made in 2010 by Nottinghamshire Area 
Ramblers.  Interestingly, it was on the basis of other evidence, not the evidence in 
the 1801 Inclosure Award, that the order-making authority was persuaded to make 
the order. They made it based on evidence gleaned from the maps and field-books 
compiled under the Finance Act 1910. The first Andrews case, back in 1993—by Mr 
Justice Schiemann—somewhat undermined their case, so they had to argue that the 
1801 Act was not relevant to this case. But between the order being made and the 
Inspector deciding the matter, the original Andrews ruling was of course overturned, 
providing a conclusive basis for confirming the order which the evidence on which 
they were primarily relying would not by itself have provided. 
 
This is an excellent result for us.  Nottinghamshire area made the application, which 
when coupled with the Andrews case, resulted in a mile-long footpath which 
strategically makes a circular walk in attractive countryside by one of the three great 
rivers of England. 
 
The Planning Inspectorate 
 
If you are preparing for a public inquiry, a hearing, or an exchange of written 
representations, then don’t forget to look at the Advice Notes on the PINs website 
here: 
 
http://www.planningportal.gov.uk/planning/countryside/rightsofway/advicenotes 
 
Very many of the notes have been revised or updated in the last two years, so don’t 
rely on versions you may have printed-out or downloaded previously. 
 
Also, in February 2016, PINs published a revised version of its booklet “Guidance on 
procedures for considering objections to definitive map and public path orders in 
England.  This can be viewed here: 
 
https://www.gov.uk/government/publications/rights-of-way-guidance-booklet 
 
This booklet contains information on: 

 what happens when PINS receives an order; 

 written representations; 

  the hearing procedure; 

 local public inquiries; 

 other issues relevant to hearings and inquiries; 

 what the Inspector considers in reaching a decision; 

 the decision (including the modifications process); 

 costs (this has been amended to section to reflect the fact that Inspectors can 
now consider initiating an award of costs); 

 complaints and challenges 
 
 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454887/fps_l3055_7_85.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/454887/fps_l3055_7_85.pdf
http://www.planningportal.gov.uk/planning/countryside/rightsofway/advicenotes
https://www.gov.uk/government/publications/rights-of-way-guidance-booklet
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Motor vehicles and public rights of way 
During the passage of the Deregulation Act through Parliament in early 2015, the 
coalition government committed to establishing a Motor Vehicle Working Group 
made up of stakeholder experts to look at the issues of motor vehicular use of 
unsealed routes, and to make recommendations in a report. However, that idea 
appears to have fallen by the wayside.  Defra is now saying that it believes that 
locally brokered solutions, bespoke to the local area are far more effective in the 
long-term.  Instead of establishing a working group it is now proposing to set up a 
one-off forum for all motor vehicle/rights of way stakeholders to share their 
experiences and discuss ways of working together in the future, with a suggestion 
that ‘perhaps stakeholders would consider setting up a more permanent forum 
themselves depending on the success of the one-off forum.’  We have expressed our 
concern that there will be no government supported working group but have said that 
do wish to participate in the forum. 
 
The ‘Blue Book’ 
 
We have copies of the fourth edition of the blue book which we can make available 
to Ramblers volunteers.  Contact policy@ramblers.org.uk  if you need a copy, and 
don’t forget the blue book extra website: 
 
http://www.ramblers.org.uk/advice/rights-of-way-law-in-england-and-wales/the-blue-
book/the-blue-book-extra.aspx 
 
contains a downloadable update to the book which is updated every six months with 
information on new laws and court cases. 

mailto:policy@ramblers.org.uk
http://www.ramblers.org.uk/advice/rights-of-way-law-in-england-and-wales/the-blue-book/the-blue-book-extra.aspx
http://www.ramblers.org.uk/advice/rights-of-way-law-in-england-and-wales/the-blue-book/the-blue-book-extra.aspx

